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SUBJECT:  Representational Rights for Civil Service Technicians

1. The memorandum titled Annual Notice of Representational Rights for Civil Service Technicians annually notifies technicians employed by the Maine National Guard of the right to representation during an investigation where, in their opinion, disciplinary action may result.  It provides basic information of who represents the technician if they ask for representation and how to contact someone to perform the duties.  It also lists several scenarios of actions that might occur during your investigation and what can or should happen.  So what does this mean for you if the right to representation is invoked?  
2. First, consider a conduct related matter that arises with one or more employees under your supervision.  Any decision you render should be based on a preponderance of evidence gathered through the investigation.  Evidence may be in the form of oral testimony or documentary evidence in the form of a written affidavit, or both, if necessary.  It is this evidence that can be used as a basis for disciplinary or adverse actions.

3. Before you initiate an investigation, there are several points you need to know and follow.
a. Prior to gathering oral testimony or requesting documentary evidence, review the appropriate negotiated agreement (MEANG or MEARNG) for specific requirements to be followed.  The Maine National Guard Human Resources Office web page has links to each. (http://www.me.ngb.army.mil/dhr/Tech%20Index/LaborManagement.htm)
b. Supervisors or manager alike have no obligation to inform employees of their representational rights at the time of the examination.  Although you can do so if you like, the Annual Notice of Representational Rights to Civil Service Technicians meets the notification requirements and is not necessary at any other point in the year.
c. If an employee fails to make a request for representation either before or during the investigation, they may be questioned at length.
d. Once an employee makes a request for representation based on their belief that discipline may result (not the inevitability from your standpoint), you should:
· Adhere to the provisions of the Negotiated Agreement and stop the investigation until such time the representative is present. 
· Allow a reasonable amount of time for the representative to show up for the meeting.  Both negotiated agreements provide “a reasonable length of time” to delay the interview. “If a representative is not available after this period of time, questioning may resume”.  A reasonable length of time is a call that will need to be made by you.  It could be as little as an hour or two, or a day or more dependent upon the severity of the issue, or the internal security of shop, section, or base.  It is recommended you inform the president of the Labor Organization of your reasons to continue.
e. Although not recommended, you could choose to deny the request for representation.  If you elect this option for whatever reason, you must allow the employee to choose between continuing without representation or discontinuing the examination altogether.  This option has the potential of limiting your ability to gather information as part of your investigation if the employee elects to discontinue the examination. And if you deny the request for representation and continue the examination, the employee can refuse to answer any further questions.
f. Beware!  A grievance or unfair labor practice (ULP) charge could result if you:

· Elect to immediately continue with the interview after a request for representation has been made by an employee, or

· You deny the request for representation and fail to offer the choice of either continuing without representation, or discontinuing the examination altogether.  
g. Important note.  Both negotiated agreements direct agency representatives to contact the labor organization president for assignment of a representative to assist you.  That choice belongs to the labor organization and not to the employee or agency.  For example, the labor organization could designate a private attorney to serve as the representative at the examination, but the employee cannot choose to be represented by a private attorney unless the labor organization agreed to designate that attorney as the representative.  Also, although the labor organization can designate the particular individual it wants as its representative, that person may be rebutted where the agency can demonstrate "special circumstances" that warrant precluding that particular individual from serving. 
h. Once the representative is present and you are ready to proceed with the examination, some supervisors and managers believe the only function of a steward is to observe the discussion; in other words, to be a silent witness. This is incorrect. The steward must be allowed to advise and assist the employee in presenting the facts. When the steward arrives at the meeting:

· The supervisor or manager must inform them of the subject matter of the meeting.  In other words, the type of misconduct being investigated. 

· The representative must be allowed to have a private meeting with the employee before questioning begins. 

· The representative can speak during an oral interview, i.e. ask for clarification on a question, or help clarify the facts or suggest other employees who may have knowledge about the subject.  The representative cannot insist that the interview be ended or the written affidavit discarded.

· The representative can object to a confusing question and can request that the question be clarified so that the employee understands what is being asked.  
I would suggest you discuss the representative’s role with them before the investigation, out of the employee’s presence.  The discussion should convey your understanding of the representative’s role in protecting the employee’s rights.  Your plan for breaks, conferences, etc. should also be explained, and procedural questions invited and answered.  By laying out the ground rules up front, you establish your knowledge about employee’s rights, and indicate you are in control. 
5. If you have any questions on this matter, contact me at 626-4408, commercial or DSN.
FOR THE HUMAN RESOURCES OFFICER:

JEFFREY A. GUESMAN

CMSgt, MEANG
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