DEPARTMENT OF
DEFENSE, VETERANS AND EMERGENCY MANAGEMENT
Military Bureau
Joint Force Headquarters, Maine National Guard
Camp Keyes, Augusta, Maine 04333-0033

20 Sept 2012

TO:  All Maine Air (MEANG) and Army (MEARNG) National Guard Technician Employees 

FROM:  MENG-HRO-LRS

SUBJECT:  Annual Notice of Representational Rights for Civil Service Technicians

Post this notice in a prominent, highly visible area on shop bulletin boards.

1. This is the annual reminder to all civil service technician employees in bargaining unit positions of their right to representation during an examination by a supervisory or management official.  The Labor-Management Relations Statute requires each agency to inform its employees of this right to representation which is commonly referred to as Weingarten rights.  

2. The Labor-Management Relations Statute, specifically Title 5 of United States Code, Chapter 71, section 7114, paragraph (2)(B), states: 

(2) An exclusive representative of an appropriate unit in an agency shall be given the opportunity to be represented at:

(B) Any examination of an employee in the unit by a representative of the agency in connection with an investigation if

(i) the employee reasonably believes that the examination may result in disciplinary action against the employee; and

(ii) the employee requests representation.

The exclusive representative is the labor organization that has been duly elected to represent employees of a particular bargaining unit.  The Association of Civilian Technicians (ACT) is the exclusive representative for bargaining unit employees in the Maine National Guard and representation is further defined by separate and distinct chapters.  The MaineiACTs Chapter #128 represents bargaining unit employees with the Air Guard and the Pine Tree Chapter #79 represents Army National Guard employees.                                            

3. So, now you’re thinking what does this all mean, right?  If you’re an employee in a bargaining unit position, and in most cases these are non-supervisory /management although exceptions exist [footnoteRef:1], and your supervisor or another representative of the agency initiates an examination by performing an investigation of your conduct (and in some cases the conduct of others), and indicates they will be asking a series of questions in relation to that conduct, you should be prepared to consider your options if you reasonably believe the questioning may result in disciplinary action against you.  As a bargaining unit employee, any of the following scenarios could happen: [1:  Contact the Labor Relations Specialist in HRO, or your local ACT labor organization representative for clarification of bargaining unit status if any questions arise.] 

· You are under examination and ask for representation (invoke your Weingarten rights).  The supervisor (or other agency representative) performing the examination may elect to honor your request.  If so, no further questioning may take place until the representative arrives, although the examination may be delayed only a “reasonable length of time”. [footnoteRef:2]   [2:  The reasonable length of time standard cannot be defined to be a specific number of hours, so the supervisor may establish a period of time for the representative to arrive depending upon the type of infraction or seriousness of the conduct under investigation.  It may be for a day or two or it might be for an hour or less.  Questioning may continue after the period of time has elapsed.] 

  
· You are under examination and ask for representation, but your request for a representative is denied.  If this happens, your supervisor (or other agency representative) must allow you to choose between continuing the interview without a labor organization representative or having no interview.

· You are under examination and ask for representation.  If your supervisor (or other agency representative) denies the request and continues the examination, you can refuse to answer any further questions. 

4. It is important to note that both negotiated agreements in Maine direct agency representatives to contact the President of Labor Organization for assignment of a representative.  That choice belongs to the union and not to the employee or agency.  For example, the labor organization could designate a private attorney to serve as the representative at the examination, but the employee cannot choose to be represented by a private attorney unless the labor organization agreed to designate that attorney as the representative.  Also, although the labor organization can designate the particular individual it wants as its representative, that person may be rebutted where the agency can show "special circumstances" that warrant precluding that particular individual from serving. 

5. Once the designated representative arrives, they must be allowed to advise and assist you in presenting the facts. When the representative arrives at the meeting:

· The supervisor or manager must inform them of the subject matter of the examination, or in other words, the type of misconduct being investigated.

· The representative must be allowed to have a private meeting with the employee before questioning begins. 

· The representative can speak during the interview, i.e. ask for clarification on a question, or help clarify the facts or suggest other employees who may have knowledge about the subject.  The representative cannot insist that the interview be ended.  

· The representative can object to a confusing question and can request that the question be clarified so that the employee understands what is being asked.

6. If you have any questions on this matter, contact me at 626-4408, commercial or DSN.

FOR THE HUMAN RESOURCES OFFICER:

					
						   //s//
JEFFREY A. GUESMAN
CMSgt, MEANG
Labor Relations Specialist
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