MOBI LI ZATI ON LEGAL HANDBOCK
MEMBERS OF TNE MAI NE NATI ONAL GUARD

This book's for YOU - A legal Affairs Handbook for nenbers of
the Maine National Guard and their famlies.

YOU are a part of the long and great tradition of the citizen
soldier. YQU are one of the elite Anerican citizens who want to
be there if your country, or the State of Miine, needs help. W,
therefore, want to help YOU so that YOU will be better able to
serve your country and your state.

Thi s handbook cannot cover every situation. Furthernore, the

| aws are constantly changing. But this handbook wi |l answer many
of your |egal questions which relate to your service in the Mine
Nati onal Guard. This handbook will help you provide for and
protect yourself and your famly in legal matters. |f you do not
find your answers in this handbook, contact your Commander, your
unit admnistrator, or the Judge Advocate for your command. W
want to help you and your famly.

The Judge Advocate O ficers
of the Maine National Guard
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MOBI LI ZATI ON

You, as a nenber of the Maine National Guard, are a part of
the long and great tradition of the citizen soldier. You are one
of the elite Anerican citizens who want to be there if your
country, or the State of Miine, needs help in case of war, riot,
natural disaster or sone other national or state energency.

You are one of the approximtely 4,600 Miine citizens who
are nmenbers of the Maine National Guard and one of the
approxi mately 420,000 Aneri cans who nake up the National Guard of
the United States--an integral and vital part of our nation's
Total Force defense structure. As a nenber of the Maine Nationa
Guard, you wear three different |egal hats:

1. As a citizen of your country and your comunity.
2. As a nmenmber of the Maine National Guard.
3. As a nenber of the National Guard of the United States.

Different laws affect you and your famly when you wear
each of these three hats.

This is a Legal Affairs Handbook for nenbers of the Mine
Nati onal Guard and their famlies. This handbook w Il help
famliarize you with some of the laws that affect you and your
famly since you belong to the Guard. This handbook deals with
your rights, benefits, duties, and obligations as a nenber of the
Mai ne National Guard and the National Guard of the United States.
You, the Guard, and the Law - a very inportant relationship.

Thi s handbook is not intended to and cannot cover all fact
situations or exceptions. Nor is it intended to be authoritative
in any way. The laws and the interpretations of the |aws are
constantly changi ng. However, this handbook shoul d answer sone
questions for you and give you and your famly a better idea of
your |egal rights, benefits, duties and obligations as a nenber
of the Maine National Guard. This handbook shoul d assist you and
your famly in maki ng necessary | egal plans--plans which you
shoul d make whether or not you belong to the Guard.

l. LEGAL BASI S OF THE NATI ONAL GUARD

The tradition of the citizen soldier is as old as the
settlenent of the United States. It was a way of life on the
frontier fromthe tinme of the war with the Virginia Indians in
1619 on through the Revolutionary War. However, the present
| egal basis for the establishnent of state mlitary forces is
found in Article I, Section 8, clauses 15 and 16 of the United
States Constitution, comonly referred to as the "Mlitia C ause”

1



"The Congress shall have power

To provide for calling for the Mlitia to execute
the |l aws of the Union, suppress Insurrection and
repel invasions; To provide for organizing,

armng, and disciplining the Mlitary, and for
governi ng such part of themas nmay be enployed in
the Service of the United States, reserving to the
states, respectively, the appointnment of the
Oficers and the authority of training the Mlitia
according to the discipline prescribed by

Congr ess, "

In 1792, Congress provided for calling up the mlitiato
execute the laws of the Union, suppress insurrection and repe
i nvasion. Except for sone tine limts as to |length of service
and procedural nodifications in the Act of February 28, 1795,
permtting the President to call-up the mlitia w thout consent
of the states for one of the three constitutional purposes, there
was essentially no change in the 1792 Act until 1903. In 1903,
Congress passed the Dick Act which nanmed the "organized mlitia"
the "National Guard", a nane originally used in 1824 by certain
units of the New York "militia" to honor Lafayette on his visit
to the United States since he had once conmmanded the Nationa
Guard of Paris in 1789. The passage of the National Defense Act
of 1916, as anended in 1920, was the biggest step by Congress in
determining the role and status of the "National Guard". This
Act, anong ot her things, provided:

1. States were forbidden to maintain troops except for the
Nat i onal Guard provided by the Act or as the President m ght
di rect.

2. Required states to conformto the Act in order to
recei ve Federal aid.

3. Federal recognition was required of National CGuard
officers, and all officers of the National Guard were al so
officers of the reserve of the United States.

4. All officers and enlisted nen of the National Guard had
to take an oath to the President as well as to the Governor of
his state, and to defend the Nation as well as the states.

5. The President could draft the National CGuard into
Federal service upon Congressional authorization for the use of
troops in excess of the regular forces.

In 1933, Congress made the National Guard a reserve
conponent of the Arny named the "National Guard of the United
States," organi zed and adm ni stered under the Arny C ause and
subject to an order to Federal service.
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1. MOBILIZATION - THE M SSI ON OF THE NATI ONAL GUARD

The |l egal basis, as well as the practical basis, for the
exi stence of the National Guard, is "nobilization". The M ssion
of the Maine National Guard is to be ready to serve when call ed
upon by the President or the Governor of Mine.

On "state active service" nenbers of the Maine Nationa
Guard have been nobilized to assist in natural disasters recently
during the 1 April 1987 spring flood and conducting island
evacuations before hurricanes and cleanup in their aftermth.
The Maine Guard has commonly fought forest fires, found | ost
children and adults, and assisted civilian | aw enforcenent
authorities on nunmerous other occasions.

On "active federal service" the Miine National Guard in
prior times served bravely in the GCvil War (as the mlitia). As
part of the Spani sh-Anmerican War effort, the Second Mai ne
Infantry was sent to the Mexican border during the confrontation
with Pancho Villa. The entire Maine Guard was called to duty in
1917-1918 for World War 1. In Wrld War 1I, the 240th Coast
Artillery was the first Maine unit to nobilize in 1940, soon
foll owed by the remai nder of the state in 1941. During the
Korean conflict, the 703rd Gun Battalion and the 101 Fi ghter
Interceptor Wng were nobilized. Most recently, units and
vol unt eer nmenbers of both the Maine Arny and Air National Guard
participated in Desert Shield/ Desert Stormand the Sonalia relief
effort.

The Mai ne National Guard has al ways served proudly and
professionally when it nobilized. Are you prepared if the Mine
Guard is again nobilized?

[11. MOBILIZATI ON LEGAL COUNSELI NG

As part of the contingency planning of the United States,
Congress has authorized the President to order selected service
menbers or entire Reserve conponents, including the Miine
Nati onal Guard, to active duty for a period of 90 days w thout
further authorization by Congress. Currently selected Mine
units are part of a contingency force pool designated for active
service in an energency even before a Presidential call up. You,
therefore, nust be prepared. Mobilization will separate you from
your famly and wll take you away fromyour job or business. |If
you plan your |l egal affairs properly, nost problens of
nmobi | i zati on can be avoi ded.



A PREMOBI LI ZATI ON LEGAL PREPARATI ON

Organi zati on of Your Personal Affairs

Assune that the Maine National Guard is nobilized, and
that your famly wll have to manage w thout you. Are your

personal affairs -- your legal affairs and financial affairs
- in order? Putting and keeping your personal affairs in
order will ease the burden on your famly. Besides, it is
sonet hi ng everyone should do. 1In the |ast 40 years, far

nore peopl e have been killed or injured on our nation's
hi ghways t han have died or been injured as a result of
mlitary service.

1. Organi zati on of Your Personal Affairs (Estate
Planning). One of the nost inportant aspects of prenobilization
| egal preparation is what is known as "estate planning”. Wat is

"estate planning"? Estate planning is the arrangenent of your
| egal and financial affairs in a nmanner best cal cul at ed:

a. To maintain and protect your property
t hroughout your lifetine, and

b. To provide for the disposition of your
property upon death in the fairest nmanner and with the | east
taxes and legal fees possible. It is absolutely essential that

everyone plan his or her estate. This is especially true of
anyone in the National Guard. You are not being fair to either
yourself or your famly if you do not plan your estate.

2. Identification of Your Property. The first step
in getting your personal affairs in order is identifying your
property. Sone of it is particularly valuable and you will want
to make special arrangenents to take care of it. In the event of
nobi | i zation, you may take sone of your property with you, but in
nost cases, you will |eave behind valuable property. It wll be
i nportant that you have nade arrangenents for the care, use,
transportation, storage, safekeeping or disposition of that

property.

Preparing a list of your personal and real property is
sinmply good planning. Such a |list should state what you own,
what you owe, and where val uabl e papers are |located. You wl|
probably be surprised at the length of this |ist once you have
conpleted it. Be certain to note the |ocation, serial nunbers,
I nsurance policy nunbers, anounts of insurance coverage on each
policy and any other information about your property that woul d
be useful in your absence. For exanple, are there outstanding
| oans on your insurance policies, or is any of your other
property nortgaged? This estate planning inventory should be
viewed as your map to your financial and business affairs.
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3. Fam |y Records. After inventorying your property, you
shoul d assenbl e your inportant | egal docunents in a safe place.
Such docunents i ncl ude:

a. Copies of birth certificates for you and your
dependent s.

b. Nanmes, places and dates of birth of your parents and
your spouse.

C. Soci al Security nunbers of you and your dependents.

d Certified copy of your marriage |icenses or

certificateé.
e. An updated WII.

f. Real estate deeds, abstracts, notes, nortgages and
| eases, real estate tax statenents.

g List of Iife, health and other insurance policies,
with list of prem um due dates.

h. St ocks, bonds, nmutual funds.

. Autonobile title, registrations, insurance, paynent
book.

j. Bank books, savings accounts, credit union
i nformati on, safe deposit box nunbers.

k. Credit cards.
1. Install ment contracts, bills of sale.
m Li st of debts and paynent due dates.

n. Federal and state incone tax records for the | ast
t hree years.

0] Nane and address of enployer and |ist of pension and
heal t h benefits.

p. Records of past illnesses with nanes and addresses
of physicians and hospitals.

g. Certified copies of death certificates or divorce
decrees termnating any previous marriage of yours.

You shoul d be sure that all of these famly records are kept
current and are available to your famly in event of your
nmobi lization. Above all, you nust keep your spouse, or other
cl osest relative, advised as to the |location of these famly
records and of your inportant transacti ons and busi ness
arrangements.
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4. The "WII|" the State of Maine has Made for You. Right
now you have a will, whether you know it or not. This "WII" is
provi ded by the Miine | aws of inheritance.

Mai ne | aw provides that if you do not have a witten wll,
any property which you own in your own nane (not including joint
tenancy property, life insurance with a nanmed beneficiary) wll
be distributed as foll ows:

a. If you have a spouse and no children or surviving
parents, all your property will go to your spouse.
b. If you |l eave a spouse and one or nore children

(after estate expenses and your debts are paid) your spouse
receives the first $50,000.00 of the value of your estate and one
hal f your remaining property. Your children [and if none, your
surviving parent(s)] receive the remaining one half of your
property, after deduction of the $50,000.00, in equal shares. |If
your children, however, are froma different spouse, then your
spouse will not receive the $50,000 off the top. Your spouse
will also receive one half of your estate and your children by
any relationships will receive the renmaining one half.

C. If you are not married and have no children, your
property will be distributed to your parents equally, and if your
parents do not survive you then your property will go to your
brothers and sisters in equal shares.

But this "WII" the state nakes is inflexible. It can't be
altered to fit your property, famly and planning goals. It
doesn't appoint a guardian for your children. It distributes the

share of a child to a child at age 18. That is why in planning
your estate you, and your spouse if you are married, should speak
to your famly attorney or to the staff judge advocates to see if
you should prepare a witten will which better serves your

speci fic needs.

5. Your WIl. A WIIl is a legally enforceable declaration
by which you di spose of your property upon your death. Oal wlls
are not valid in Maine. Your WII mnmust be in witing and be
legally wtnessed. You can control the distribution of your

estate after your death, if you leave a valid WIIl. If you do
not leave a valid WIIl, the |laws of Maine that we have just
di scussed regarding intestate succession will contro

di stribution of your estate. Even if your estate plan is close
to what the state |aw provi des, under nornmal circunstances it is
still preferable to make a will to take care of such matters as
appoi nting a guardian for your children, providing for a trust
for your children until they reach age 21 or sone ot her age,
stating who should be in charge of winding up the affairs of your
estate, setting forth specific gifts to certain persons or
charities and other matters.



Who can nake a valid WII? Any person 18 years of age or
ol der who is of sound mnd. To be of sound m nd you nust
under st and:

a. The nature of your property.
b. The persons who are the natural objects of your
gifts of property.
C. The di sposition which you wish to make of your
property.
A WIIl is not valid if it is the result of undue influence,

fraud or mstake. To be valid, a WIIl nust be:

a. Si gned by the person making the WII (call
Testator), or in his nane by another in his presence.

b. Wtnessed by two persons who have w t nessed either
the actual signing or the Testator's acknow edgenent of his
si gnat ur e.

The main thing to remenber is that your WIl has no effect
until your death, and then it only involves property that is in
your sole name. That is why it is so inportant that both YOU and
your spouse make WIlls. In many cases it is not necessary to
probate a WII| upon the death of the first spouse to die since
all of their property may be non-probate property (such as joint
tenancy property and life insurance with a named beneficiary)
whi ch automatically passes outside the terns of a WIl. A WI
for the surviving spouse is then required to distribute the
property of the couple, nane a guardi an, etc.




6. Joint Tenancy Property. As stated above, joint tenancy

property is not affected by a WIl. Joint tenancy property is
property which is owed by two or nore persons as joint tenants
and not as tenants in common. It is a survivors arrangenent. |f

one of the named joint tenants dies, then the surviving joint
tenant or joint tenants will be the sole owners of the property.
Pl aci ng property in joint tenancy in effect nakes a WIl as to
that property by providing that the survivor of the naned joint
tenants will own the property. Typical wording used in creating
joint tenancy property is:

a. John Doe and Mary Doe, as joint tenants and not as
tenants in common

b. John Doe and Mary Doe, as joint tenants, with
right of survivorship

C. John Doe and Mary Doe, or the survivor of them
d. John Doe and Mary Doe, as joint tenants.

Sonetinmes the word "or" alone is used to indicate a joint
tenancy. However, use of the word "or" alone is a shortcut, is
never used as to real estate, and should normally be avoi ded.
Probably well over 90% of narried couples in Maine own their
honmes as joint tenants. Mst couples also have their checking
and savi ngs accounts in their nanes as joint tenants. |n nost
famly situations, joint tenancy is advisable between husband and
wi fe since joint tenancy property does not have to be probated
through court. Discharge of the automatic estate tax lien and a
death certificate are all that are nornmally needed to place sole
title in the survivor as to real estate, and only a death
certificate is required as to nost bank accounts.

However, joint tenancy is not always the answer. In fact,
in nost cases a different arrangenent is advisable between parent
and child, brothers and sisters, or other persons. Joint tenancy

can al so have adverse tax consequences in larger estates. In any
event, even if you and your spouse own all of your property in
joint tenancy, you should still consider having WIlls to appoint

a guardian for your children upon the death of both of you, to
di spose of property inherited in the future, [eg from parents],
and for the other reasons stated in paragraph 5, above. It
doesn't make nuch sense for you to have a WIIl, die, and then
have your spouse subsequently die without a WIl. You both need
Wil s.

7. Life Insurance. Life insurance provides readily
avai |l abl e, and necessary, cash within a very short period of tine
after death. It may provide a young famly with needed resources
for their children, retirenent incone for ol der persons, or noney
to pay funeral, last illness, and estate settlenment costs.
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Life insurance is a unique asset. Insurance proceeds, where
there is a named beneficiary, avoid the expense of probate court
proceedi ngs.

8. O her Legal Estate Planning Tools. Gfts, trusts,
sal es, and busi ness organi zation are |legal nmatters which may al so
be applicable as to your estate planning. For exanple, you
shoul d make busi ness associ ates or enployers aware of the role in
the National Guard and advise them of a possible nobilization to
active duty. Arrangenents can be nmade to assure the continuation
of your business despite your nobilization. However, to go into
depth at this tine as to such business arrangenents woul d be of
little value for many persons in the National Guard. Therefore,
any further discussion as to business matters will be left to you
and your famly and/or business attorney. A judge advocate can
gi ve you sone initial advice but cannot assist you in finalizing
arrangenents for a private business.

9. Estate and G ft Taxes. The laws affecting Federal and
Mai ne gift taxes and estate taxes changed very drastically in the
1980s. Very few people will ever have to worry about paying

either gift taxes or estate taxes.

a. Gft taxes. There is no Maine gift tax, no matter
what the anmount of the lifetinme gift. As to any Federal gift
tax, anyone can give up to $10,000 to each of one or nore persons
in any and every year w thout any tax consequences. Furthernore,
a husband and wife can "split" the gift of property either or
both of them so that between themthey can give $20,000 each to
one or nore persons per year. Qoviously, fewgifts will ever
exceed these annual exclusions. Even if the gift exceeds these
anmounts, the excess sinply applies toward the unused Unified
Credit nentioned in the next paragraph.

b. Estate Taxes. Mst estates will have no estate
tax whatsoever. Since January 1, 1982 there has been no Federa
estate tax as to any property which goes upon death from one
spouse to the surviving spouse. It nmakes no difference if the
amount is $10 or $10,000,000. Upon the death of the surviving
spouse, or upon your death if you are not married, $600, 000 can
pass tax-free. Maine has anended its tax |aws to conform
basically with the Federal estate tax |aw.

As you can see, nost folks wll never have to worry about
estate taxes. However, if you have net assets of a value greater
t han $600, 000. 00, there are alternatives which you shoul d di scuss
with your civilian attorney.

10. Powers of Attorney. A Power of Attorney is a |lega
docunent signed by you which authorizes another person to act on
your behalf to the extent stated in the Power of Attorney.
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a. General Power of Attorney. A general Power of
Attorney authorizes anot her person, known as an attorney-in-fact,
to do any legal act which you m ght do yourself. The nost
commonly used in Maine is the durable Power of Attorney given by
an elderly parent to one of his or her children to handle the
parent's financial affairs if the parent becones nentally or
physical ly di sabled. However, in all other cases, the genera
Power of Attorney should be used with extrene caution! A genera
Power of Attorney can be revoked, but this may be difficult to
do. If you do give a general Power of Attorney, be sure to put a
time limt on it such as one year.

b. Speci al Power of Attorney. A special Power of
Attorney involves risk since it authorizes the person you
designate to act for you as to specific matters such as the sale
of a car. The special Power of Attorney, with its [imted
authority, may be very useful for you if you are nobilized.

11. Dependent Affairs. There are several other |ega
matters which may affect you, or of which you should be aware, in
the event you are nobilized.

a. Fam ly problens. If nobilization is inmmnent and
you have unresol ved personal famly problens, such as a pending
di vorce, you should nake every effort to clear such matters up
prior to nobilization while you are still at hone and can
personally attend to them After you are activated, counseling
will be avail able through a Judge Advocate O ficer.

b. Cvil Rghts. 1In addition to the usual civil
rights questions as to discrimnation based on race, creed, sex,
col or and national origin, you and your spouse should be aware
that you may encounter discrimnation in such things as signing a
| ease, getting credit, installment purchases, enploynment or other
busi ness transactions. |If either you or your spouse is treated
differently fromothers sinply because of your sex or because you
are in the mlitary service, a discrimnation conplaint my be
appropriate. In such a case you or your spouse should go to a
Judge Advocate for advice.

c. Dependent Entitlenents. |If you are nobilized, your
dependents will be entitled to certain benefits and privil eges.
These are nore fully explained in the separate "Fam |y Assi stance
Handbook". A special section called the Famly Programw || be
in operation as part of STARC headquarters and will serve as your
initial point of contact and cl eari nghouse to guide you to the
services you need. Briefly, these benefits and privil eges
I ncl ude.
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1) Post/ Base Facilities. These include use of
the PX/BX, comm ssary, theater, clubs and other facilities. You
can use the facilities of any Departnent of Defense (not just
Arny or Air) installation. You will, of course, have to be able
to identify yourself. It is inportant that you take action to
see that your spouse and children (including your children not
living with you) have proper ID cards prior to the tine that you
| eave for duty at a |ocation separate and apart fromyour famly.

2) Medi cal . Your dependents will be provided
nmedi cal benefits, either directly at a mlitary nmedical facility
or through CHAMPUS (Civilian Health and Medical Program of the
Uni formed Services). The CHAMPUS program has many rul es and
| evel s of coverage. Before your dependents make use of CHAMPUS,
t hey shoul d beconme fully aware of the programis coverage | evels
by famliarizing thenselves with the booklet CHAMPUS Handbook,
avai | abl e from DPA.

3) Legal Assistance. After you are nobilized,
your dependents will be entitled to seek | egal advice and
assistance fromany mlitary installation where there is a Lega
Assi stance office. You should advise themof the availability of
this free service and to take advantage of it in advance of any
| egal action they may be considering taking such as signing a

contract. In Miine, the Legal Assistance Ofices wll be
contacted through the State Area Cormmand as set forth in the
"Fam |y Assi stance Handbook"”. You should also bear in mnd that

even where the Legal Assistance Oficer is not able to represent
your dependents, as in the case of private litigation, he or she
can assist themin obtaining a civilian | awer.

12. daimfor Property Danmage. In the event of
nobi | i zation you may be entitled to have personal property
shi pped at governnent expense to a duty station or into storage.
If that property is lost or danaged in transit or storage, or if
it is stolen or danaged while properly stored or secured at your
mlitary quarters, you may be entitled to conpensati on.

a. The | oss or danmamge nust occur incident to your
servi ce.

b. Normally you woul d be paid the cost of repairs for
damaged property or the replacenent cost, |ess depreciation, for
| ost property.

C. You will only be reinbursed for such types and
quantities of property as is determ ned to be reasonabl e, useful
and proper at the tinme and place of the | oss.

d. Paynment may not be permtted at all if the |oss or
damage i s due to your negligence.
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13. Survivor's Benefits and Assistance. As you know, death
can occur at any tinme. |If you should die while on active duty
orders for 30 days or nore, there are a nunber of benefits which
the Arned Services wil1l provide.

a. Burial Rights and Benefits. The arned services
will assist your survivors with your burial. They will handle
all arrangenents if your next-of-kin desires, or leave it all to
your next-of-kin, or work with themto any desired degree.

1) Rei nbursenent. Your famly wll be
rei mbursed to the extent allowed by |aw for expenses incl uding
the burial vault, transportation, church services, gravesites and
ot her burial expenses.

2) Grave Site. Burial will be made in a
mlitary or other national cenetery provided there is space
avai l able in the chosen | ocati on.

3) Headst one or Marker. A headstone or marker
will be provided at all gravesites in mlitary or nationa

ceneteries. If you are buried in a civilian cenetery, a regular
marker will be provided upon request. Oherw se, an all owance
will be nade toward the cost of a marker of your famly's

choosi ng.

4) Mlitary Honors. Mlitary honors wll be
provi ded at the gravesite upon request, provided there is no
mlitary reason for not doing so.

b. Survi vor Benefits. There are a nunber of
financial benefits that are paid to a deceased service nenber's
famly. They are:

1) Deat h gratuity (m ni mum $800. 00, naxi mum
$3, 000. 00)

2) Al'l outstanding pay and al | owances, i ncl udi ng
accrued | eave.

3) Your Servicenenber's G oup Life Insurance
Coverage (presently up to $200,000 if you elected the coverage in
witing).

4) Soci al security benefits.

5) Dependent indemmity conpensati on payabl e
nonthly by the Veterans Adm nistration for a long range period to
the unmarried wi dow and children under age 18, or up to age 21 if
they are in school, provided the death is service connected.

6) A social security |unp-sum paynent at the
time of death (maxi num $255.00) if you are survived by a spouse
or mnor children.
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7) Transportation for dependents and househol d
goods at governnent expense to a location of their choice.

8) A broad program of coll ege and ot her
educational benefits for the surviving spouse and children of
soldiers who die fromservice connected injuries and illnesses is
avai | abl e under the War Wdows and O phans Educati onal Assi stance
Act (38 USC 1701).

9) Conti nued use of mlitary installation
facilities, including nedical care.

C. Survivor Assistance. In every case where a
service nenber dies while on active duty, automatically a
Survivor's Assistance Oficer is appointed. He or she wll
provi de whatever help is requested to the extent it can be
provi ded. A Legal Assistance Oficer is also a good source for
advi ce and assistance. Wile neither of these people can relieve
the loss suffered, at |east they can relieve sone of the burden
as your fam |y adjusts.

14. Suggestions as to Your Personal Affairs and Estate
Pl anni ng. Good estate planning, and putting your personal
affairs in order, is essential for everyone. But it is
especially vital for nenbers of the National Guard. Some of you
will naturally need to do nore than others to put your personal
affairs in order. However, at the very |east, you should
consi der doing the foll ow ng six things:

a. Consider making a WIll, especially if you have
m nor children and/or your own real estate or other substantial
assets. If you already have a WIIl, nake sure it is up to date.

See your judge advocate or your famly attorney. Review your
estate plan and WI Il annually.

b. Be sure your Record of Energency Data (DA Form 41
or 93) is current. Check your personnel file.

C. Mai ntai n your own personal file of mlitary
records. Keep a list of your assets in this file (DD Form 1543,
Annual Legal Checkup).

d. Keep your inportant papers in a safe place,
preferably a bank safe deposit box. Tell your next of kin where
they are located. Have your spouse's name or soneone el se's nane
on the deposit box along with your nane for access in your
absence.

e. Tell your fam |y about governnment benefits and
their entitlenments should you die. Be certain you advise your
famly, that they can receive | egal assistance fromthe Judge
Advocate's offices of our Miine National Guard or the nearest
Post/ Base Judge Advocate O fice while you are on active duty.
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B. PCST- MOBI LI ZATI ON PROTECTI ONS

There are also laws which will protect you and your famly
after you are nobilized. The two nost inportant are the
Soldiers' and Sailors' GCvil Relief Act, which is designed to
make sure that your |egal rights are not jeopardized by your
active mlitary service, and the reenploynent | aws which are
designed to make sure your job is there when you get back hone.

1. The Sol diers' and Sailors' Cvil Relief Act. This
| egi sl ati on was enacted by Congress at the beginning of the
Second World War and updated follow ng Desert Storm for the
pur pose of affording protection and relief to civilians who were
nmobilized into the mlitary, either voluntarily or involuntarily.

This | aw was so hel pful that it has been retained for your
benefit. It applies today. The Suprene Court of the United
States has said that the |egislation should be interpreted "with
an eye friendly to those who dropped their affairs to answer
their country's call."

Who has the protection and relief afforded by this | aw?
Certain of its benefits apply not only to you, the person who is
entering on active mlitary service, but also to your dependents
and to those persons who are primarily or secondarily liable on
obligations for which you are also obligated. |Its protection
begi ns when you receive an order to report for extended active
duty, and it ends a short period of tinme after separation from
mlitary service.

a. Application of the Act. It is essential you
realize that this relief is not automatic. Ordinarily, the
servi ce nenber nust "trigger" the Act or, stated another way, the
service nenber nust direct the court's attention to the fact that
he or she is nowin the active mlitary service, and that the
appl i cabl e provisions of the Soldiers' and Sailors' Gvil Relief
Act may apply. If the court decides that mlitary service does
materially affect the service nenber's ability to conply,
appropriate relief under the Act will be granted. The basic idea
is not to penalize a person because he or she enters into
mlitary service. Conversely, the lawis not designed to give a
service nenber an unfair advantage because of his or her mlitary
servi ce.

b. Statute of Limtations. Miine |aw establishes
time periods, known as statutes of limtations, within which a
person nust bring a | egal action against another person, such as
a lawsuit to collect a debt or to recover damages for injury. In
nost cases it is six years. Under the Soldiers' and Sailors
Cvil Relief Act, this statute of |imtations nay be suspended
while you are on active duty. As a result, you can bring clains
and others can bring actions agai nst you even though substantial,
time has el apsed while you are on active duty.
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C. Financial Relief. If you are nobilized, you may
find that on your mlitary salary you cannot continue to neet the
financial obligations that you incurred while you were a
civilian. The Soldiers' and Sailors' Civil Relief Act provides
certain procedures you can followto obtain relief, assum ng that
you have the opportunity to do so. If you are nobilized and
I mredi atel y shi pped overseas, you cannot effectively take steps
to obtain relief, and in that event the Act gives you certain
protections.

You can attenpt to renegotiate your obligations either with
i ndividual creditors or with a group of creditors. But this is
not mandatory and you are not required to renegotiate. You
shoul d not even attenpt renegotiation until you are thoroughly
famliar with your newmlitary status. In the course of
renegotiation, a creditor may offer to reduce the anount of
i nstal l ment paynments to extend themfor a | onger period of
paynment at the same or higher rate of interest, or nay nake sone
other offer to change the existing relationship. You should not
sign the proposed agreenent until you consult with a Judge
Advocate. You could |lose the protections of the Soldiers' and
Sailors' Civil Relief Act by signing an agreenent after you are
activated.

The Act affords you certain protection if you can not make
paynments on property bought on the installnent plan prior to
nobi li zati on when the inability to pay is caused by your reduced
i ncome. The Act provides that creditors cannot foreclose on or
repossess the property unless the creditor brings a |lawsuit and
unl ess the court determines that your failure to conply was not
materially affected by your being in the service. |If the judge
thinks it was affected, the judge can prevent foreclosure and can
scal e down the install nent paynent obligations or defer them
until after you are separated frommlitary service. You need
not wait for this judicial protection. Wether or not you have
attenpted to renegotiate with the creditor, you can petition the
court to obtain relief fromfinancial obligations which you
cannot continue to neet on active duty. The court can either
defer the obligations or set up a schedule or plan of paynent
that you can neet. O the court may determ ne that the npst
equitable solution is to permt foreclosure or repossession of
your property. In such a case, the court can require as a
condition of the repossession that the property be apprai sed and
that its value, |less the outstanding debt, be paid to you. This
wi Il avoid the conmmon occurrence of a creditor foreclosing and
purchasing the property at the foreclosure sale for far |less than
the property's val ue.
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d. Housi ng. One of the nost significant problens for
the nobilized sol dier concerns housing for his dependents while
he is gone. |If you have a nortgage with nonthly paynents, the
sanme procedures just discussed apply. |If you are |easing your
house or apartnent and you are nobilized, you or your dependents
can lawmfully term nate the | ease even though it may be a | ong-
termlease. This can be done only by witten notice to quit the
prem ses effective 30 days after the next rental paynment is due,
or effective on the last day of the nonth follow ng the nonth in
which witten notice is delivered to the landlord. Upon
term nation, you or your dependents would be entitled to the
return of any advance rental paynents or security deposits,
subject to the landlord's right to offset danages to the prem ses
as allowed under Maine law. The ability of the soldier and his
dependents to termnate a | ease i s inportant because the
dependents may wish to return to famly, secure a | ess expensive
house or apartnent, or obtain quarters that are nore suitable.

e. Interest rates. Another section of the Sol diers'
and Sailors' Civil Relief Act provides that if you owe nobney to
anyone and the interest rate is nore than 6% per annum this
stated rate will automatically be reduced to 6% while you are on
active duty. The creditor can avoid this reduction only by
bringing a lawsuit and by convincing the court that paynent of
the agreed high interest rate is not materially affected by your
entry on active duty. This interest rate reduction was al nost
uni versal ly honored voluntarily by | enders during the Persian
Qul f War w t hout problens.

f. | nsurance prem uns. Another relief provision in
the legislation allows you to obtain a governnment guarantee of
prem um paynments on up to $10,000 of life insurance owned by you
prior to entry on active duty. 1In effect, you can obtain a
norat ori um on paynent of prem uns during the period of your
active duty, but to do so you nust first file an application wth
the Veterans' Adm nistration.

g. Legal defense. In any circunstances when you are
sued while on duty far fromthe court where the lawsuit is
pendi ng, you should contact your conmmand's mlitary Lega
Assi stance Oficer. He or she can assist you by contacting the
court and asking that a | awer be appointed for you, or assist
you in retaining an attorney local to the court. |In that event,
the court has the power to suspend the lawsuit until you are
avai |l abl e to appear and defend yourself.
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h. Judgnents. |If a judgnent has been taken agai nst
you, either before or during active duty, and your failure to
conply with that judgnent is materially affected by your being on
active duty, then the court has the power to prevent the judgnent
from bei ng enforced-by the judgnent creditor. As an exanple, if
you had a judgnent taken against you for alinony or child
support, and you thereafter entered on extended active duty, your
lower mlitary pay mght make it difficult or inpossible for you
to conply with the judgnent for alinony or child support. You
can then petition the court to prevent enforcenment of the
judgnent, and can seek a nodification of the judgnent on the
ground of changed circunstances fromthe tinme when the judgnment
was first entered.

. Incone tax. As to state incone taxation, a
sol dier neither gains nor loses his domcile, or residence,
solely by virtue of being absent fromor present in a state due
to mlitary orders. Additionally, mlitary pay is deened to have
been earned in the state of domcile and, therefore, is taxable
only by the state of domcile. This nmeans that if you are sent
to various duty stations around the country, you do not becone
subject to the state incone taxes of those states. You continue
to be subject only to the Miine inconme tax. Note, however, that
i f your spouse npbves to another state, her incone and j oint
income of the famly may be taxed by the new state of residence.

j. Property tax and vehicle licensing. A service
menber's tangi bl e personal property, such as his car, is not
subj ect to personal property taxes in the duty state. It is

subject to taxation only in the state of domicile. Service
menbers nmust keep their vehicles currently licensed, and if they
do not conply with the licensing requirenents of the state of
domcile, they then will be required to |icense their vehicles in
the duty state. Simlarly, service nenbers are required to
maintain a current operator's license. |If they do not keep their
operator's license fromtheir domcile state, then they nust
conply with the laws of the duty state in obtaining a new
operator's |icense.

2. Reenpl oynent Ri ghts. Upon your rel ease fromactive
duty, you have the right to be restored to your forner enploynent
position or one of simlar status, seniority and pay. You are
also entitled to receive automati c pay increases which have been
granted ot her enpl oyees during your absence. [see al so Section
IV, paragraph E on pages 21-22]

This particul ar paragraph deals only with your reenpl oynent
after a Federal nobilization. Because of the extrene inportance
of reenploynment for National Guard nmenbers as it applies to
active duty for training, annual training, inactive duty training
and state duty situations, the question of reenploynent is dealt
with nore fully in Section IV, paragraph E
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a. Requi rements. To be eligible for restoration to a
former position, you nust neet the foll ow ng requirenents:

1) Your enploynment was not tenporary.

2) You |l eft the enpl oynent only because of your
entry on active duty.

3) You did not serve nore than five years of
active duty.

4) You were released fromactive duty under
honor abl e condi ti ons.

5) You are qualified to performthe duties of
the position. |If you sustain a service connected disability and
cannot performthe duties of your fornmer position, you are
entitled to receive the nearest conparable job with duties you
can perform

6) You nust apply for restoration wthin 90 days
after your release fromactive duty. |If you were hospitalized at
the tinme of your discharge, you have up to 90 days after your
rel ease fromhospitalization to apply, provided the
hospitalization does not exceed two years.

b. Enpl oyer. You are entitled to restoration
regardl ess of whether you worked for a private conpany, the
federal government, or the State of Maine or any of its
subdi vi sions. The pertinent Federal lawis found in Title 38,
United States Code, Sections 2021 to 2024. The pertinent genera
Maine law is 37-B Maine Revised Statutes Annotated, Section 342.
There are additional sections of Miine | aw which deal with
particul ar professions. You should discuss your individua
ci rcunstances with your Legal Assistance Oficer.

C. Deni al of Restoration. |If your enployer refuses
to restore you to your forner position, you can contact federa
agenci es for help:

1) If you were a private sector enployee, you
contact the U S. Departnent of Labor.

2) If you were a federal enployee, you contact
the O fice of Personnel Managenent.

3) If you were an enpl oyee of the State of Mine
or any of its subdivisions, you contact the Departnent of Labor.
Your Legal Assistance Oficer will help you wth the conpl ai nt
process.
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Prevention of the problem You may be able to avoid a
reenpl oyment problem by tal king with your enployer now. Find out
what his or her attitude, policies and rules are now, before the
situation arises. Ask for a witten agreenent of restoration to
enpl oynent in the event you are activated. Contact an attorney
or one of the agencies nentioned above inmmediately if you think
you have a probl em concerni ng reenpl oynent.

C CONCLUSI ON

In the event of a Federal nobilization of all or a part of
the Maine National CGuard, there are many |laws to protect you and

your famly. A great deal of additional information will be
avail able to you. The "Fam |y Assi stance Handbook"” available to
you and other publications will be of great help. The Mine

Nati onal Guard JAGs and ot her Judge Advocate officers will be
avai l able to help you and your famly.

However, past nobilizations have shown that the best tine
to place your legal affairs in order is NON not after
nobilization. Upon nobilization, there just will not be enough
time available for your to put everything in order which should
have been done on a continuing basis during your entire adult

life. In addition, the tinme of Judge Advocate officers will be
limted and the things to do, unlimted. Contact your attorney,
talk to your banker, sit down with your famly - NOAN! It is

sonet hi ng everyone shoul d do whet her or not they belong to the
Mai ne National Guard.

V. LEGAL BENEFI TS WHI CH APPLY | F YOU ARE ON ACTI VE DUTY FOR
TRAI NI NG ANNUAL TRAI NI NG, AND | NACTI VE DUTY TRAI NI NG

This Mobilization | egal handbook has di scussed the |egal
basis for the Miine National Guard and your |egal rights,
benefits, duties and obligations in the event of a Federa
nmobilization. It is absolutely necessary that every nenber of
the Maine National Guard be fully prepared, both mlitarily and
| egally, for a possible nobilization.

At the sane time, it is obvious that you must have concern
as to your legal rights, benefits, duties and obligations while
you are serving on active duty for training, annual training,

i nactive duty training and state active service.

A TYPES OF DUTY

The several types of duty in which we are nornmally
I nvol ved are as foll ows:

1. Active Duty for Training. Active duty for
training is the initial period of service of a Guard nenber in
the full-tinme active mlitary service of the United States. It
is perfornmed under the authority of the Reserve Forces Program
and normally lasts fromfour to seven nonths.
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2. Annual Training. Annual training is participation in
trai ning at encanpnents, maneuvers, or other exercises for at |east
15 days each year as provided by 32 United States Code 502.

3. I nactive Duty for Training. Inactive duty for
training is participation in drills and instruction at |east 48 tines
each year as provided by 32 United States Code 502.

4. State Active Service. Service as "called" out by the
Governor, normally for state energencies such as floods, hurricanes,
pursuant to Title 37-B MR S. A

B. LI ABI LI TY FOR | NJURY CAUSED BY A GUARD MEMBER

The greatest |egal concern of nenbers of the National Guard is
"how far is ny neck out” when |I'mwearing nmy green or blue suit.
YOU RE 1N GOOD HANDS

1. Active Duty for Training, Annual Training and | nactive
Duty for Training. Until Decenber 29, 1981, |egal protection of
menbers of the National Guard was strictly a matter of state | aw.
Guard nenbers were not consi dered Federal enployees for purposes of
coverage by the Federal Tort Clains Act. However, Maine statutes as
to immunity fromliability and the Maine Tort C ains Act have
adequately protected the Maine Guard person. There is no known case
of any Maine Guard person being held personally liable for injury or
damage to a third party while on duty pursuant to | awful order.

Now, however, nenbers of the Maine National Guard now have even
nore protection fromany potential liability. Since Decenber 29,
1981, with the enactnent of Public Law 97-124, Federal Tort C ains
Act protects National Guard nenbers as it does nenbers of the active
armed forces. The result is that if you negligently cause injury or
damage to a third party while perform ng your duties while on active
duty for training, annual training, or inactive duty for training,
you will not be held personally |iable. The Federal governnent wl|
be responsi ble for any clai mwhich mght otherw se have been brought
agai nst you.

2. I njury of Another Guard Menber. |If the injury you
cause is to another Guard or other armed services nenber, you are
protected by what is known as the "Feres doctrine".

Sinmply stated, Feres stands for the basic proposition that a
menber of the mlitary services cannot sue the federal governnent,
anot her serviceman or a civilian governnment enployee in tort for
injuries that arise out of or are in the course of activity incident
to his or her mlitary service. As the United States Suprene Court
recogni zed in the Feres case back in 1950, and still recognizes, the
governnment has created "systens of sinple, certain and uniform
conpensation for the injuries or death of those in the Arned
Services". Wile sone may feel it unfair, the preclusion of |lawsuits
by one service nenber agai nst anot her service nenber arising out of
service-connected injuries is a function of and a requirenent for a
strong and effective fighting force. To allow such suits would
underm ne the structure of the mlitary.
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C BENEFI TS | F YOU ARE | NJURED OR BECOVE | LL

There are many benefits available to you if you are injured
while on mlitary duty or becone ill while on duty. However, there
are sonme limtations.

If you as a Guard nenber are injured in the line of duty
while performng training under Title 32, you will receive nedica
care, pay and all owances, a disability determ nati on and ot her
appropriate benefits as provided by 10 United States Code 1074a and
1212. If you are permanently disabled, you nmay be entitled to
per manent or tenporary disability retirenent unless the disability
Is less than 30% and you do not have at |east 20 years of active
federal service. 1In such a case, a disability severance pay is
paid equal to nmultiplying two nonths basic pay by the nunber of
years of active service (but not over 12). However, such benefits
are limted to "injury" and do not cover "disease" unless you have
been ordered to active duty for nore than 30 days. Furthernore,
such benefits apply fromthe time you | eave your living quarters to
proceed directly to training until the time you re-enter your
living quarters after returning directly home at the end of such
duty. You should also keep in mnd that it is not advisable to use
your own car during inactive duty training (such as driving to the
rifle range), since it presents conplications in the event of death
or serious injury.

D. BENEFI TS | F YOU DI E WH LE PERFORM NG M LI TARY DUTY

The benefits available to your famly in the event you should
die while performing mlitary duty al so vary sonewhat dependi ng
upon the type of duty you are performng. Benefits which will be
provided if you die while on active duty for training (initia
basic training) are essentially the sane as those set forth in this
panphl et under the Federal Mobilization section. |In the event of
deat h during annual training or inactive duty training, a death
gratuity woul d be paid, and certain Veterans Adm ni stration death
benefits woul d be provided. However, continued nmedi cal coverage
and sone ot her benefits are not provided. Since there are many
different factors involved in determ ning what benefits are
avail able in the event of death, appropriate inquiry should be nmade
by your supervisors at your |ocal Veterans Adm nistration office.
Additionally, if you have purchased the Serviceman's G oup Life
I nsurance, those benefits would be paid to your beneficiary
regardl ess of whether you were on duty or not.

E. REEMPL OYMENT

A nost comon | egal problemin the Maine National Guard is
reenpl oynent. You, therefore, should be aware of the basic
reenpl oyment rights provided you by our laws not only if you are
nmobi I i zed (as was discussed in Section IIl, paragraph B 2 of this
panphl et) but also if you are just perform ng normal Guard duty.
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1. Uni f orned Servi ces Enpl oynent and Reenpl oynent
Rights Act of 1994 (38 USC § 4301 et seq.) was enacted Cctober
1994 to sinplify and solidify the existing Veterans' Reenpl oynent
I aw.

The | aw provides for a | eave of absence for mlitary
duty fromyour enploynent, ensures that enployers can not refuse
to hire/rehire you because of your Guard status. Additionally,
it requires enployers to maintain your existing health insurance
coverage for deploynent of |ess than 30 days. Upon your return
fromduty, the | aw provides that you will be re-enployed with the
sane seniority status, pay and vacation benefits which you woul d
have had but for your mlitary service.

The | aw applies if:

a. you provi de advance notice to enpl oyer
(unless mlitary circunstances dictate secrecy)

b. the cunul ative | ength of absence from each
enpl oyer (after Decenber 1994) doesn't exceed 5 years

However, these types of duty are not included in the 5
year cap: AT of 15 days per year; Drills 48 tines per year; duty
during war; national energency, operational mssion or riot control.

C. you report back to work in a tinmely manner

1) next work day if gone less than 30 days
2) within 14 days if gone 30-180 days; or
3) within 90 days if gone nore than 180 days.

2. State Re-enploynent Rights. Miine law simlarly
provi des re-enpl oynent protection. It provides that an enpl oyee
will give notice of State or Federal mlitary duty (and provide
witten proof, if asked) and in turn nust be reinstated "w thout
| oss of pay, seniority and benefit status . . . " Furthernore,
| aw does not use the 5 year cumulative cap of mlitary duty wth:
any one enployer. [26 MRSA S 811, 37-B MRSA § 342]

3. Leave without Lose of Pay. The |aws al so provide,
in many cases, for mlitary | eave wthout |oss of pay fromthe
Guard nenber's regul ar enpl oynent.

a. Federal Enpl oyees. A nenber of the Nationa
Guard who is a Federal enployee "is entitled to | eave w thout
| oss of pay, tine, or performance or efficiency rating for each
day, not in excess of 15 days in a cal endar year, in which he is
on active duty or is engaged in field . . . training under
Sections 502-505 of Title 32 as a . . . nenber of the Nationa
Guard" 5 United States Code 6323.
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b. State enpl oyees. The present union contract
provi des that Guardsnen "shall be entitled to a | eave of absence
wi thout loss of pay . . . during periods of annual training
not to exceed seventeen (17) cal endar days in any federal fixed
fiscal year '

C. Teachers. A teacher in Maine may attend up
to 17 days of training without a net |oss of inconme as |ong as
the teacher has made every reasonable effort to schedule training
for non-school periods (20-A MRSAS8 13603).

d. Private sector enployees. No |aw provides
for leave wthout |oss of pay to enployees in the private sector.
However, many uni on contracts and private enpl oyers provide such
benefits, or at |east provide for paynent of any difference
bet ween the enpl oyee's regular pay and mlitary pay.

4. Hring and Firing. An enployer may not discharge
an enpl oyee because of Guard nenbership and activity. Maine
Statutes, 37-B MRSA 341(5) provides that any enpl oyer who
di scharges an enpl oyee because of Guard nenbership, or refuses to
hire a Guard nenber because of such nenbership, commts to a
class E crine.

5. Cautions. Although Congress, the Mine
Legi slature, and the courts have continued to foll ow the basic
principle that a person who serves in the Arnmed Forces shoul d not
be penalized for that service in civilian life, nenbers of the
Mai ne National Guard should give their enployers as nuch advance
notice of mlitary |eave as possible, and should at all tines
conduct thenselves in such a manner as will not abuse the | aw or
generate public aninosity toward the CGuard.

F. RET| REMENT

The United States Governnment provides nenbers of its
Armed Services with an excellent retirenent program This plan,
known as the "Survivor Benefit Plan", also covers nenbers of the
Nat i onal Guard who have 20 or nore years of creditable service.
Al t hough this retirenent plan does not begin paynents until the
Guard nenber attains age 60 under normal circunstances and does
not pay as nuch as the paynents to retired nenbers of the active
Arnmed Services since Guard nmenbership is only part-tine, it is
i ndeed a very val uabl e benefit. Under the Survivor Benefit Plan,
you have three basic options to choose from

1. Def erred Survivor Benefit. This option provides
for paynent of the annuity entitlenment to comrence on the date a
deceased retiree woul d have reached age 60. In this way, the
surviving spouse and/or mnor children will receive 55% of what

retired pay woul d have been paid at age 60 reduced by the
actuarial charge even though the Guard nenber dies before
reachi ng age 60.
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2. | medi at e Survivor Benefit. This option provides for
the annuity entitlenent to commence i mredi ately upon the death of
an i ndividual who has been properly qualified for age 60
retirement. As in option 1, paynent is made to the surviving
spouse and/or mnor children of 55% of what retired pay woul d have
been at the age of 60, except that the actuarial charge which is
deducted i s sonewhat | arger.

3 Non- partici pation. Participation may be decli ned
with the understanding that the retirenment plan of the Guard nenber
will not be reduced as to the anmount of the paynment as it is under
options 1 and 2. However, if he or she dies before age 60, the
surviving spouse will not be paid any survivor benefit whatsoever.

The amount of the nmonthly retirenent is generally
conpi | ed by addi ng together all retirenent points and dividing by
360, and then nultiplying this figure by 2¥% then by the basic
nmont hly pay. [Inasnuch as you contribute no noney toward this
retirement plan, it is indeed a nost val uabl e benefit.

V. LEGAL RI GHTS AND DUTI ES -- THE M LI TARY JUSTI CE SYSTEM I N THE
MAI NE NATI ONAL GUARD

Mlitary justice is the |legal systemthat affects you as a
menber of the Maine National Guard. In no way will this brief
i nformati on make you an expert in mlitary |law. However, you
shoul d know:

a. The need for a separate justice systemfor nenbers of the
mlitary;

b. When you will be subject to the Uniform Code of Mlitary
Justice and when you will be subject to the Maine Code of Mlitary
Justi ce;

C. The basic concepts of our mlitary justice system
d. Your legal rights in the Maine Mlitary Justice System

e. The basic organi zati on and procedures of the mlitary
justice system and

f. O her legal considerations that you should be aware of.

The mlitary justice systemdeals with crinmes and
puni shments. |If you disobey a |legal order (hit the First Sergeant
in the nouth, are absent w thout |eave, or steal soneone's
billfold) you will find out very quickly howthe mlitary justice
system works. However, it is obviously better for you to learn
about the mlitary justice system before hand than have you find
out about it through first-hand experience.
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A NEED FOR A SEPARATE M LI TARY JUSTI CE SYSTEM

The basic source which allows a separate mlitary
justice systemis the Constitution of the United States. The
Constitution allows Congress to provide for a separate mlitary
justice system Congress has in fact adopted a separate mlitary
justice system It is called the Uniform Code of Mlitary
Justice. The Uniform Code of MIlitary Justice was enacted by
Congress in 1951. The Uniform Code of Mlitary Justice replaced
the Articles of War dating back to 1775.

But why a separate systemof mlitary justice? Aren't
our civilian courts good, or bad, enough? The nain reason for a
separate mlitary justice systemis discipline. The role of
mlitary justice in maintaining mlitary discipline in the Arny
was clearly stated in the Powell Report on the Uniform Code of
Mlitary Justice:

Discipline -- a state of mnd which leads to a
wi |l lingness to obey an order no matter how
unpl easant the task to be perfornmed -- is not a

characteristic of a civilian comunity.

Devel opnent of this state of m nd anong sol diers
is a command responsibility and a necessity. In
t he devel opnent of discipline, correction of

i ndi vidual s is indispensable; in correction,
fairness of justice is indispensable.

B. UCMJ or MCMJ, VH CH ONE?

The Uni form Code of MIlitary Justice is a federal |aw
adopt ed by Congress. The State of Mine has al so adopted a
systemof mlitary justice. It is called the M ne Code of
Mlitary Justice. Confusing? Yes and no. The systens of
mlitary justice established by the Uniform Code of Mlitary
Justice is simlar to the Maine Code of Mlitary Justice, but it
is inmportant to know which applies to you at which tine.

The Uni form Code of MIlitary Justice applies to nenbers
of the active Arny and Air Force. |t applies to you, as a nenber
of the Maine National Guard, when you are on active duty
training, your 4 to 7 nonths initial active duty, when you are on
active duty outside the United States and if you would be
nmobilized by the President. The Miine Code of MIlitary Justice
applies to all nmenbers of the Maine National Guard during any
period when the nenber is not in federal service, including but
not limted to:

1. i nactive duty training (arnory or base drills)
unl ess outside the United States

2. annual training (unless outside the United States)
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3. any other mlitary capacity that the guard nenber is
serving, except on Title 10 orders

4, state active duty which includes nobilization to
State Active Service to assist State civilian | aw enforcenent
officials inriots, forest fires, etc. at the call of Miine's
Gover nor .

As you can see, the Maine Code of MIlitary Justice, and not
the Uniform Code of MIlitary Justice, applies to you nost of the
time when you are wearing your "green" suit or "blue" suit.
However, the basic organi zati on and principles of the two systens
are the sane.

C BASI C CONCEPTS OF M LI TARY JUSTI CE

The Uni form Code of Mlitary Justice (UCMI) is a federal |aw
and is the basis of our mlitary systemof crimnal justice. It
identifies conduct which is crimnal. It establishes the various
types of courts (which are known as courts-martial in the mlitary)
and sets forth basic procedures. It is nade up of 140 separate
articles. It can be found in Appendix 2 of the Manual for Courts-
Martial, 1984 (Revised). The Manual for Courts-Martial sets forth
the detailed rules for mlitary justice. For exanple, it explains
mlitary crinmes; sets forth the rules of evidence; and contains a
l'ist of maximum puni shnents for each of fense. The Manual for
Courts-Martial has the force and effect of law. In addition, there
are regul ations issued by the Secretary of the Arny and the
Secretary of the Air Force which nust be followed in the
admnistration of mlitary justice.

This systemof mlitary justice established by the Uniform
Code of MIlitary Justice, Manual for Courts-Martial, and
Regul ati ons preserves many of the basic procedures and rights of
our civilian systemof justice, but it adds the additiona
procedures and saf eguards necessary to nake it work in the mlitary
envi ronnent. Qur Maine Code of MIlitary Justice is based upon the
Uni form Code of MIlitary Justice and preserves many of the sane
basi ¢ procedures, rights and saf eguards. However, the crimna
acts puni shabl e under the Maine Code of MIlitary Justice are
primarily mlitary in nature, unlike the UCMJI. The Maine Code of
MIlitary Justice is set forth in 37-B MRSA. Although it is very
simlar to the Federal Uniform Code of MIlitary Justice, it was
witten to apply primarily to "mlitary" crinmes. It does not apply
to serious crimes such as aggravated assault, nurder, arson, rape,
etc. because such crines will be prosecuted under the regul ar
crimnal laws of the State of Maine or the state where the crine
occurred. The specific provisions, procedures and fornms to be
fol |l owed under the Maine Code of MIlitary Justice are found in the
Mai ne National Guard Regul ati on MENG Reg 27-10. This regulation is
distributed to all National Guard units in the State of Mi ne.
Only a fewof its provisions will be referred to in this panphlet.
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The two persons who are nost involved in the adm nistration
of mlitary justice are the commander and the Staff Judge Advocate.
Commanders have inportant responsibilities and duties in
adm nistration of mlitary justice. The unit (conpany, battery,
troop, squadron, w ng, detachnent, etc.) commander is usually the
first person to |l earn of m sconduct by a unit nenber. The
commander nust pronptly investigate the circunstances of the
alleged crime. Fromthis prelimnary investigation, the conmander
w Il consider the seriousness of the offense, the past record of
the soldier, and the state of norale and discipline in the unit.
The commander nust deci de whether to refer the matter up the chain
of command for a court-martial, or to dispose of the matter within
his unit by nonjudicial punishnment or admi nistrative action. Each
commander is responsible for both enforcing the |aw and protecting
the rights of the soldier.

D. BASI C LEGAL RI GHTS OF M LI TARY PERSONNEL

A nmenber of the mlitary has many basic rights in mlitary
aw. Sone of these are:

1. Right to a defense | awer

2. Ri ght to due process of |aw
3. Right to remain silent.
4. Rights to be free fromunlawful search and sei zure.

| . Defense Lawer. A defense |lawer is provided free of
charge to advi se any nenber of the mlitary suspected or accused of
commtting a crine. This mlitary lawer is fully qualified. The
| awyer is obligated to advise and defend his clients to the best of
his ability. He is the mlitary nenber's representative and acts
solely in the nenber's interest. This neans the | awer cannot
reveal anything told to himunder the attorney-client relationship.
Any military nmenber who wants | egal advice can go to the first
sergeant or unit comrander and ask to see a mlitary |awer. The
accused also has the right to retain a civilian |lawer, but he or
she nmust pay for these services.

2. Ri ght to Due Process of Law. "Due process" neans
that an accused person nust be considered i nnocent until proven
guilty at a trial by legal and conpetent evidence. At that trial,
t he accused has the right to confront and cross-exam ne all the
W t nesses against him He also has the right to present evidence
on his own behalf. The accused cannot be found guilty of a crine
unl ess the governnment proves beyond a reasonabl e doubt that he
commtted the crine.
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3. Right to Remain Silent. No nenber of the mlitary
can be forced to speak against hinself or herself. Anyone
suspected of a crinme has the absolute right to say nothing and to
talk to a lawer. Under mlitary law, no one in the mlitary my
question a suspect without first telling the suspect about his
rights and determ ning that he understands the right to remain
silent and the right to have a lawer. |If these rights are
viol ated, either by the commander or the mlitary police, no
evi dence obtained as a result may be used agai nst the accused at
a court-martial.

4, Ri ghts Under Search and Sei zure. The exam nation
of amlitary nenber's person or property in an attenpt to
di scover evidence of a crinme, and the taking of that evidence, is
governed by the Fourth Amendnent to the Constitution of the
United States, by the Manual for Courts-Martial, and by Miine Law
if on state status. Searches are only permitted under limted
ci rcunst ances. These i ncl ude:

a. Searches authorized if probable cause. A
commandi ng officer has the power to order a search of mlitary
persons or property within the conmand. The decision to conduct
the search nust be based upon probabl e cause which wll be
reviewed by a court-nmartial. A mlitary judge may al so issue
warrants to search persons and property subject to mlitary
control upon a show ng of probabl e cause.

b. Search incident to apprehension. Wen a
mlitary nenber is |legally apprehended, the person naking the
arrest may search his or her person wi thout regard to probable
cause. The purpose of the search is to discover weapons and to
prevent the destruction of evidence. The search is limted to
the person and the area within his or her imediate control,
including the entire passenger conpartnent of a notor vehicle.

C. Consent to search. A search is |lawful when
made with the free consent of the mlitary nmenber.

d. | nspection. This is an exam nation
aut hori zed by a commander to determne the mlitary readi ness of
t he person, organization, or equipnment. An inspection is a test
of unit readiness. Evidence of a crinme discovered in an
i nspection nmay be seized and admitted into evidence at a trial by
court-martial. The purpose of such inspection is to pronote the
health, welfare, and safety of the personnel in the unit. The
primary purpose of the inspection cannot be an excuse for an
unl awf ul search

In addition to these basic rights, a nenber of the
mlitary also has additional rights such as the right to pronpt
action on his or her case.
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E. ORGANI ZATI ON CF THE M LI TARY JUSTI CE SYSTEM

As was stated, the purpose of the mlitary justice systemis
to enforce discipline. The nost famliar nmeasures used in the
mlitary to enforce discipline and good order are Nonjudici al
Puni shnment (often called Article 15 conpany puni shnent on active
duty or section 415 on State duty) and the court-nmartial.

1. Non-j udi ci al Puni shnment. Nonj udi ci al puni shnent
is not a court proceeding but is punishnent inposed by a
commander upon a nenber of his command. Article 15 of the
Uni form Code of MIlitary Justice authorizes officers and warrant
of ficers who are serving as unit comander to inpose nonjudici al
puni shment for mnor offenses. Before punishing the soldier under
Article 15, the commandi ng of ficer nmust make sure that:

a. An of fense was actually conmm tted.

b. The of fense can be puni shed under the Uniform
Code of MIlitary Justice.

C. The sol dier commtted the of fense.

d. Nonj udi ci al puni shnent is proper after
considering the type of offense and the record of the sol dier.

After that, a commandi ng of ficer makes a decision to give an
Article 15, he nust tell the mlitary nmenber, in witing, that he
plans to give the Article 15. The mlitary nenber has the right:

To know the type of offense conmtted.
To a public hearing.

To speak to a | awyer.

To present w tnesses.

To refuse the Article 15.

To say not hi ng.

TDODOoOOTD

By accepting an Article 15, the mlitary nmenber agrees to
| et the commander use the procedure of Article 15. By agreeing
to accept the Article 15, a soldier is not admtting guilt or
di spensing with a hearing. The soldier is only agreeing to a
particul ar fact-finding procedure. The type and anount of
puni shment depends on two factors: the rank of the commander
gi ving the punishnment, and the rank of the person being punished.
A commander who gives an Article 15 also has the right to | essen
t he puni shnment or suspend the punishnment for up to 6 nonths. A
superior commander may al so set aside, remt, or mtigate the
puni shment. I n addition, every person who receives an Article 15
has a limted right to appeal. The mlitary nenber may appeal if
he or she does not believe that he or she should be found guilty
on the facts presented.
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This form of appeal does not allow for a rearguing of the facts
or the discretionary weight given to any particul ar evi dence out
of that presented to the conmander in the Article 15 proceedi ng,
but would be strictly limted to whether the conclusion is based
on the facts alone, or is logical. An appeal may al so concern
whet her the commander failed to follow the rules for giving an
Article 15, or whether the punishnent is conparatively too
severe. Nornmally the appeal is nmade to the commander i mredi ately
above the commander who gave the Article 15. There are no hard
and fast rul es about how nuch tinme one has to appeal. However,
as a general rule, 15 days is considered a reasonable | ength of
tinme.

The major differences as to nonjudicial punishment under the
Uni form Code of MIlitary Justice and the Maine Code of Mlitary
Justice are:

a. Nonj udi ci al puni shnent under the Maine Code of Mlitary
Justice is not called an Article 15 but is under Maine Title 37-
B, Section 415.

b. The puni shnents perm tted under the Mai ne Code of
Mlitary Justice are much nore limted. Nonjudicial punishnent
under the Maine code is restricted to adnonitions, reprimands,
reduction, restriction, forfeitures and other punishnents in 37-B

MRSA § 415(2).

C. Unli ke the procedures governing Article 15s under the
UCMJ, when a Guardsman receives an Article 415 fromhis or her
own commander, the soldier may el ect a three nenber panel forned
fromthe next higher Ievel of command which will be enpowered to
deci de on the soldier's innocence or guilt, and then puni shnent
i f appropriate.

2. Courts-nmartial. Alleged crinmes under the Uniform Code
of Mlitary Justice, except for m nor offenses which are handl ed
by nonjudicial punishnment as we have di scussed, are tried by
mlitary courts-martial. Just as with other Anmerican crimna
courts, courts-martial are adversary proceedings. That is, the
Governnent and the accused present matters which advocate their
positions. In doing this, each side nmust follow certain rules.
The mlitary judge deci des questions of |aw (for exanple,
determ ning whether or not a search is legal is a question of
law). The nenbers of the court-martial serve in a function
simlar to jury nmenbers and deci de questions of fact (for
exanpl e, whether or not the heroin found during the search
bel onged to the accused).

There are three types of courts-martial under the Uniform
Code of MIlitary Justice. Procedurally, there is only one |evel
of court-martial provided for by the Maine Code of Mlitary
Justice, nanely the Special Court-Martial, as wll be explained
in nore detail bel ow
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a. Summary Court-Martial. The Summary Court-Marti al
under the Uniform Code of MIlitary Justice is made up of one
officer and is a court which tries mnor crinmes. The maxi num
puni shnent depends upon the rank of the accused, but is normally
limted to a nmaxi mum confinenment at hard | abor for one nonth,
forfeiture of two-third' s pay over a one nonth pay period, and
reduction in grade. The accused nay consult a | awyer concerning
the case but is not entitled to have an appointed mlitary | awer
actually present at the trial. An inportant limtation on the
| ack of defense counsel is that an accused cannot be sentenced to
confi nenent by a Summary Court-Martial if he did not consult with
an attorney, unless this right was given up.

b. Special Court-Martial. A Special Court-Mrtia
consists of at |least three court nmenbers and a mlitary judge.
Normal |y, defense counsel will be a qualified lawer. A mlitary

judge is normally appointed for the trial. The maxi mum sentence
under the Uniform Code is confinenent at hard | abor for six
nont hs, and reduction to the |owest enlisted grade. In sone

i nstances, the sentence nmay include a bad conduct discharge.

C. General Court-Martial. A General Court-Martia
tries the nost serious offenses. It consists of at |east five
court nmenbers and a mlitary judge. The counsel nust be
qualified lawers. An investigation nmust be conducted before the
case may be tried. The General Court-Martial may sentence an
accused to any puni shnment authorized by | aw

d. Revi ew and Appeal of Courts-Martial. The result
of every trial by a Court-Martial is always reviewed by the
person who ordered the court-nmartial and by the staff judge
advocate. Under the Uniform Code, all general courts-martial are
al so reviewed by the Judge Advocate General or the Court of
MIlitary Review. The accused nmay appeal certain convictions to
the Court of MIlitary Review and the Court of MIlitary Appeals.
The Court of MIlitary Appeals consists of three civilian judges.

3. There are four other matters that you shoul d know about
courts-martial. These matters are:

a. Trial by Mlitary Judge alone. Mlitary judges
are experienced | awers who are trained as mlitary judges, on
active duty, and are outside the normal chain of conmand. An
accused in a general or special court-martial has the right to be
tried by the mlitary judge w thout the court nenbers. |If the
accused is tried by the judge al one, the judge decides if the
accused is guilty or innocent. |If the accused is found guilty,
the judge determ nes the sentence.
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b. Trial with court nenbers. Court nenbers are
mlitary personnel selected by the commander who creates the
court. An enlisted person can request that at |east one-third of
all the nenbers of the court be enlisted. However, enlisted
menbers sitting on a case cannot be fromthe sane unit as the
accused. Al nenbers of the court have an equal voice and vote.
An accused has the right to challenge nmenbers of the court or the
mlitary judge if they are not inpartial. |In addition, the
accused can chal | enge one nenber of the court without stating a
reason. Any court nenber who is successfully chall enged takes no
further part in the trial.

c. Pleas. An accused may plead guilty or not guilty.
If the accused does not nake a plea, a plea of not guilty is
entered by the judge. It is possible for an accused to agree to
plead guilty before the trial in exchange for a prom se by the
convening authority to approve only a certain sentence. This is
called a pre-trial agreenent.

F. OTHER LEGAL CONSI DERATI ONS

The main purpose of this discussion of mlitary justice has
been to introduce you to the mlitary justice system However,
you should al so be aware of certain admnistrative |aw matters.

1. Adm ni strative law. The conduct and rights of mlitary
personnel are affected by nore than the Uniform Code of Mlitary
Justice and the Maine Code of MIlitary Justice. Various federa
laws, mlitary directives and regul ati ons determ ne how cl ai ns
are processed and paid, whether a discharge can be given prior to
a person's nornal discharge date, how conplaints nay be
subm tted, and many other subjects. This entire area is often
referred to as "Adm nistrative Law' since it deals with how the
mlitary is adm nistered.

2. Adm ni strative Discharges. A discharge is a separation
fromthe mlitary service which results in a conplete end of
mlitary status. Such a discharge can be an involuntary
di scharge where a nenber of the mlitary is considered unsuitable
for further service or has engaged in m sconduct which nmakes
conti nued service questionable. Involuntary discharges may be
gi ven for m sconduct such as fraudul ent enlistnment or patterns of
m sconduct. Involuntary discharges may al so be given for
unsuitability such as inability to learn duties or personality
di sorders. A voluntary di scharge may be given for a nenber's
personal hardship or for the good of the service.
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3. Non punitive Disciplinarv Measures. W have al ready
di scussed the role of nonjudicial punishnment and courts-marti al
in enforcing discipline and good order. However, there are al so
adm ni strative actions which a coonmander may take in cases of
poor duty performance or m sconduct of a mnor nature. For
i nstance, the unit conmander has the authority to w thhold many
of the privileges granted a mlitary nmenber, such as the pass
privil ege, when necessary to maintain good order and discipline.
Commanders are al so given the authority to reduce enlisted
personnel from one grade to another grade for inefficiency or a
civilian conviction.

4. I nvestigati on and Board of Oficers. A nenber of the
mlitary may al so becone involved with an investigation and/or
Board of O ficers. One exanple of this is the determ nation of
whet her the mlitary nmenber who was injured was "in the Iine of
duty” at the tinme. |If the nenber was not in the |ine of duty or
if the injury was due to his or her own intentional m sconduct
(such as being shot while commtting a robbery) or wllful
negl ect (such as being injured while driving on the wong side of
the road while intoxicated), the mlitary nenber may | ose
entitlenent to disability retirenent, if appropriate. Also, the
time spent in the hospital will be classified as "lost tine"
which will have to be made up at the end of the enlistnent.

O her exanpl es of such investigations are those concerning the
| oss of funds or equi pnent, danmage to or | oss of governnent

property.

5. Conplaints by Mlitary Personnel. There are also
adm ni strative procedures available to the mlitary nenber who
has a conplaint. For exanple, under the provisions of Article
138 of the Uniform Code of MIlitary Justice, a mlitary nenber
who thinks that he has been wonged by his commandi ng of ficer may
make formal conpl aint which can be investigated and action taken.
The conpl ai nt nust concern an action of the commander which was
under his authority, and which was unauthorized, discrimnatory,
or unjust. Oher [aws cover discrimnation on the basis of race,
color, religion, national origin and sex. A mlitary nenber can
visit the Legal Assistance Ofice, the Equal Qpportunity O fice,
or the Inspector CGeneral. The mlitary nenber nust sign a sworn
statenent about the incident.

6. Restrictions on Private and Public Activities.
Mlitary personnel have the sane basic rights as all citizens.
However, many rights are different for an active duty mlitary
nmenber because of the need for discipline and the nature of his
or her position as a nenber of the mlitary. Anobng these are:

a. As a general rule, mlitary personnel may not sel
goods or services to others who are junior in grade to
thensel ves. This also applies to spouses of mlitary nenbers.

33



b. When on active duty, off-duty enploynment is not
permtted if it interferes with official duties, brings discredit
upon the mlitary service, or violates basic ethica
consi derati ons.

C. A mlitary nenber usually cannot accept presents
fromother mlitary or civilian personnel who receive | ess pay.

d. Amlitary nmenber's freedom of expression does not
permt himto speak out in public criticizing civilian | eaders,
unl ess he or she is able to do so under circunstances which in no
way suggest that the criticismis made in an official mlitary
capacity. Any soldier in a visible position of authority would
have a difficult tinme neeting that standard.

e. Mlitary personnel on active duty nust avoid active
participation in partisan elections or politics.

V. LBGAL BRI EFI NG ON MAI NE STATE MOBI LI ZATI ON

The Governor, as Commander-in-Chief of the Miine Nationa
Guard, has the authority to call to state active service nenbers
of the Maine National Guard to insure the protection of |ife and
property and to support civilian | aw enforcenent agenci es when a
natural disaster, civil disorder or other requirenent for
assistance to civil |aw enforcenent agencies occurs or is |likely
to occur that is beyond the capability of local authorities to
contain, mlitary assistance fromthe Mii ne National Guard may be
request ed.

Title 37-B Maine Revised Statutes Annotated § 181, 183 and
741 authorizes the Governor to order the Maine National CGuard
into active state service in case of immnent danger of
i nsurrection, invasion, riot, or offer of violence to persons or
property and in cases of human health enmergencies and public
ener genci es beyond the capabilities of the | ocal energency and
public safety resources.

It can be expected that al nbst every instance involving the
use of National Guard troops in civil disturbances will be in
support of the civilian |law enforcenent. However, the only task
force commander can commt troops. The chain of command in the

Nati onal Guard nust and will be followed to insure acconplishnent
of the m ssion and appropriate coordination with |ocal |aw
enf orcenent agencies. Personnel of the National Guard will not

"take sides", attenpt to inpose their own ideas or convictions on
anyone, or take independent action. The National Guard is on
state nobilization duty to protect life and property and to
support civil I aw enforcenent agencies.

A LEGAL Rl GHTS OF GUARD MEMBERS.
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1. Pay. When called into active service by the
Governor for state active service, all nenbers of the Nationa
Guard will be paid by the State of Maine the pay and al |l owances,
when not furnished in kind, provided by |law for persons of
simlar rank or grade, rating and | ength of service in the arned
forces of the United States. However, 37-B MRSA § 143 further
provi des that active state duty shall include a mninmm pay based
upon at least 12 hours a day at the state m ni num wage rate.

2. Imunity fromLiability. Menbers of the Nationa
Guard, while acting under lawful orders and in the performance of
duty, are granted civilian and crimnal immunity by Maine Statute
37-B 8§ 183 & 185. The individual Guard nmenber is further
prot ect ed under the provisions of the Maine Tort Clainms Act, 14
MRSA 8§ 8101 et seq. Menbers of the Maine National CGuard can,
therefore, performtheir duties with little fear of any persona
liability.

3. Benefits if Injured. In the event that a nenber
of the Maine National Guard is injured while on state active
service, he or she will be covered by the state Wrkers

Conpensati on Law, not by Federal incapacitation benefits. The
daily wage of the National Guard nmenber, for the purposes of
cal cul ating conpensati on payable under State Wrker's
Conmpensation, shall be based on the nenber's usual earnings in
civilian life. |If the nenber, however, has no previous
occupation or earnings then such conpensation is based on the
nmenber's mlitary earnings as a nenber of the mlitary forces.

4. Reenpl oynent. All National Guard personnel are
entitled to be reenployed upon term nation of their State Active
Service. Mine |aw requires that reenploynent shall be with the
same accrued and future seniority status, efficiency rating,
vacation, sick |eave, and other benefits as if the nenber had
been actually enpl oyed during the tinme he or she was on State
Active Service. The National Guard nenber nust immedi ately
notify the enployer as soon as notification of nobilization is
recei ved and should i medi atel y request reenpl oynent upon being
relieved from State Active Service

5. O her Benefits. Menbers of the Miine Nationa
Guard are provided other benefits and protections if they are
ordered to state active service. These include such natters as
being free of discrimnation while wearing their uniforns,
exenption from being served | egal papers, freedom from
interruption of duties by others.

B. LEGAL DUTI ES AND OBLI GATI ONS OF GUARD PERSON

Every nmenber of the Maine National Guard who is ordered to
state active duty nmust at all tines obey all |awful orders and
must keep in mnd the mssion to be acconplished. Wile on state
active duty, nmenbers are subject to the provisions of the Mine
Code of MIlitary Justice.
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The Maine Code of MIlitary Justice, set forth in Title 37-B
of the Maine Statutes, applies to all nenbers of the state
mlitary forces (MENG Reg 27-10 sec. 1-2). The Mai ne Code of
MIlitary Justice deals with mlitary crinmes and puni shnents. The
jurisdiction of courts-martial is limted to violations of the
punitive articles of the Mlitary Justice Code. Any person
subject to this code who is charged with an of fense which is not
a mlitary offense nay be surrendered to civil authorities for
process in accordance with the civil |aw

The Mlitary Justice Code applies to mlitary crines. These
mlitary crinmes, anong others, include desertion, absence w thout
| eave, disrespect towards a superior conmm ssioned officer,

i nsubordi nate conduct, failure to obey orders or regul ations,

| oss, damage or destruction of government property, drunk
driving, being drunk on duty, sleeping on post, abandoning a post
bef ore being properly relieved, and dereliction of duty.

The Mlitary Justice Code does not apply to felonies such as
aggravat ed assault, nurder, arson and rape. These of fenses may
be prosecuted under the regular crimnal |laws of the state in
which the crine is commtted.

| f you are charged with a violation of the M ne Code of
Mlitary Justice, the mlitary justice systemw || provide you
with many basic rights. These rights include the right to due
process of law, the right to remain silent, and the right to have
a | awyer defend you, anong ot her procedural protections.

C OTHER LEGAL CONSI DERATI ONS

1. Arrest or Apprehension. Normally arrests will be
made by the civilian authorities. However, your orders may
permt or require you to arrest people who have committed or are
commtting a crine. Since it is unlikely that any Guard
personnel w |l be deputized, National Guard nenbers on state
active service will be acting as private persons in performng
arrests. You will be briefed on the procedures and requirenents
of making arrests.

As much as possible, arrest should be left to civilian
authorities. If arrest is necessary, follow the guidelines given
in the briefing.

2. Search and Seizure. Qher than the search
conducted at the tine of the arrest, any search nust be gui ded by
civilian authorities or orders frommlitary superiors.

3. Use of Force. The use of force nust be restricted
to the m ni num degree consistent with the m ssion acconplishnent.
No anmunition will be carried in any weapon or upon one's person
wi t hout the express authority of the conmander of the task force.

In no event will blanks ever be fired or a weapon set on
automati c.
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4. O her Considerations. Although they are not |ega
consi derations, there are sone other matters which should be
briefly reviewed in order to naxim ze the effectiveness of your
role in any state active service m ssion

a. Present a neat mlitary appearance at all tines
and carry out your assigned duties in a mlitary manner. The
appearance of a control force which is obviously neat, mlitary,
wel | -di sci plined and determ ned can have an i mense effect in
calmng a disorderly cromd. Be sure that everything you do
reflects credit upon your country, the State of Maine, the mlitary
service, your unit and yourself.

b. Have regard for the civil rights of al
persons. Be as courteous toward civilians as possible under the
ci rcunstances. Do not m streat anyone or w thhold nedical attention
from anyone needing it. Do not damage property unnecessarily. Do
not give the appearance, either through attitude or action, of
being an alien, invading force. Do not |et personal feelings or
bi as affect your conduct.

C. Al'l ow properly identified news reporters
freedom of novenent, so long as they do not interfere with the
m ssion of your unit. Mintain a cooperative but fornal
relationship with news nedia at all tines.

d. Do not speculate with news nmedia or voice
per sonal opinions about the operation or the participants in the
di sorder. Limt conversations to nanme, rank, unit and mlitary
occupation. Do not tal k about an operation or pass on information
or runors about it to any unauthorized persons. Refer al
civilians who ask for information about what you are doing to your
commandi ng of ficer

CONCLUSI O\ WHAT THE GUARD W LL DO FOR YOU AND AT YOU MUST DO FOR
THE GUARD

As a menber of the Miine National Guard, you have |egal rights
and |l aws which will protect you as |ong as you belong to the CGuard.
You will receive many benefits. But you al so have certain duties
and obl i gations.

What the Guard will do for you:
1. Pay, feed and clothe you while you are on duty.
2. Provi de you val uabl e trai ning.

3. Provi de you with camaraderie and recreationa
opportunities.

4. Provi de you the |l egal protection under the Sol diers' and
Sailors' Civil Relief Act if you are nobilized.

5. Provide you, if you are nobilized, with many | ega
benefits such as | egal assistance, nedical care for you and your
dependents, post/base facilities, and travel for dependents.
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6. Provide you with nedical care and other benefits if you
are injured while on federal or state duty.

7. Pay up to $200, 000 to your survivors (unless you
el ected | esser insurance coverage in witing) in the event of
your death on or off duty. Additional benefits are provided if
you should die while you are on duty.

8. Provide for your reenploynent if you give proper notice
to your enployer before you begin your duty.

9. Protect you fromliability for injury or damage caused
by you to Guard nenbers or to third parties while on duty.

10. Pay you a substantial retirement annuity starting at
age 60, if you serve 20 or nore "good" years.

What you nust do for the Guard:

1. Be of high integrity and noral character. The Guard
does not need or want persons who can't be trusted.

2. Keep a good mlitary appearance, use mlitary courtesy,
and stay physically fit.

3. Be pronpt, decisive, and professional.

4. Learn, know and do your j ob.

5. Mai ntain discipline. Discipline is essential for any

mlitary organization to acconplish its m ssion.

6. Qbey the orders of your superiors, both officer and
enlisted. D sobedience of a lawful order is a violation of the
Mai ne Code of MIlitary Justice.

7. Protect all governnment property. You will have to pay
for any governnment property, including the clothing and field
gear issued to you, which you | ose, danage or destroy.

8. Attend all drills and annual training. Your job can't
be done and your unit will have a tougher tine acconplishing its
mssion if you aren't there. |If you mss or leave a drill or
ot her duty w thout proper authorization, you will have viol ated
the Uni form Code or the Maine Code of MIlitary Justice. This nmay
result in your commander inposing nonjudicial punishment upon you
or seeking initiation of court-martial proceedi ngs agai nst you.

9. Be a representative of the Guard. Talk up the CGuard!
People in your community will get a good or bad inpression of the
Guard based upon your conduct and your attitude.

10. Keep your legal affairs in order. This is true whether
or not you are in the Guard. Not having your |legal affairs in
order is like telling your famly that you don't care for
yourself or for them
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