INFORMATION PAPER

SUBJECT:  Withholding Nonjudicial Punishment Authority under Article 15, XXXX Code of Military Justice (XCMJ)

PURPOSE:  To clarify the regulatory guidance for withholding OCMJ authority.   

1.  Reference:  

     a. AR 27-10, Military Justice

     b. Section 5924.14, CCCC Revised Code

     c. AGOR 27-10, Military Justice Procedures in the Organized Militia of XXXX
2.  Paragraph 3-7d of AR 27-10, incorporated by reference in paragraph 3-7 of AGOR 27-10, states, “Any commander having authority under Article 15, UCMJ, may limit or withhold the exercise of such authority by subordinate commanders.”  Paragraph 3-4c, AR 27-10, states, “A superior commander may also reserve personally, or to the superior commander’s delegate, the right to exercise Article 15 authority over a particular case or over a certain categories of offenders or offences.”  This too has been incorporated into AGOR 27-10 by reference in paragraph 3-4.  Rules concerning the delegation of authority under Article 15 are found in paragraph 3-7.c of AR 27-10.   

3.  When transmitting a case for action by a superior commander paragraph 3-5.b of both regulations states, “If a commander determines that the commander’s authority is insufficient to impose proper punishment, the case may be referred to an appropriate superior.  The same procedures will be followed if the authority…has been withheld or limited.”  It further states, “Transmittal should normally be accomplished by written correspondence using DA Form 5109.”  A copy of this form is at the enclosure.    

4.  Paragraph 3-10 of both regulations states, “When punishment has been imposed under Articles 13 or 15, or the proceedings are terminated tantamount to a finding of not guilty, punishment may not be imposed for the same misconduct under Article 15.  This does not restrict the right to prefer court-martial charges for a non-minor offense previously punished under the provisions of Article 15.”

CONCLUSION:  While OCMJ authority is customarily withheld in writing, there is no regulatory requirement to do so.  Before a subordinate commander completes an Article 15, a superior commander may limit or withhold the authority of a subordinate commander to administer OCMJ action against any soldier.  While a limitation of authority is normally established in writing over certain categories of offenders or offenses, authority may also be withheld in individual cases.  If a subordinate commander must transfer a case to his/her superior commander, the subordinate commander should do so on DA Form 5109 (see enclosure), enclosing all pertinent information.  Once a commander has imposed punishment under Article 15, a separate action under Article 15 may not be initiated by another commander.  A superior commander is not prevented from initiating court-martial proceedings for non-minor offenses previously punished under Article 15, but should do so only in consultation with his/her Judge Advocate.  
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REQUEST TO SUPERIOR T0 EXERCISE ARTICLE 15, UCMJ, JURISDICTION

For use of this farm, see AR 27-10; the proponent agency is TJAG

THRU: (Include ZIP Code) T0: (Include Zip Code)

(Check appropriate block and complete narrative)

___ It has been reported . The enclosed file indicates that on or

about at
(Date) (Place)

NOTE: Insert the name and organization of the individual concerned and the nature of the alleged misconduct in the form of a clear and concise
statement of an offense that constitutes conduct punishable under the UCMJ and the article of the UCMJ violated,

2. | recommend that you exercise your authority under the provisions of Article 15, UCMJ, in the disposition of this case.

3. Enclosures: (List/

NAME, GRADE, AND ORGANIZATION OF COMMANDER SIGNATURE DATE

DA FORM 5109-R, NOV 82
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Enclosure       
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